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Introduction 
1. This is an application for a full award of costs made against the Council.

2. It is made on the basis of the substance of the Council’s case.

3. All good costs applications for an award relating to the substance of the Council’s case should be short because the point being made should be simple. 
4. The PPG cites examples of unreasonable behaviour. 
Local planning authorities are at risk of an award of costs if they behave unreasonably with respect to the substance of the matter under appeal, for example, by unreasonably refusing or failing to determine planning applications, or by unreasonably defending appeals:
(i) preventing or delaying development which should clearly be permitted, having regard to its accordance with the development plan, national policy and any other material considerations.
(ii) acting acting contrary to, or not following, well-established case law

5. The application for planning permission should not have been refused. Particularly relevant to that conclusion are the following:
(i) The Council’s development plan is out of date. 
(ii) Progress with the Council’s emerging Local Plan is completely uncertain.

(iii) The Council has a track record of promising to progress plans and then not doing so.  

(iv) The Council has an acute shortfall in the 5 year housing land supply.

(v) The tilted balance is applied.  
(vi) There were no technical objections to the proposal.
(vii) The Officers recommended approval and did so in clear terms.

(viii) The benefits of the scheme, especially the delivery of housing against an acute shortfall in the 5YS and the delivery of 30% affordable housing are very substantial.   There are of course lots of other benefits such as economic benefits  There are also of course lots of other benefits such as very extensive open space, new PROW, BNG and the economic benefits of building new homes
(ix) The harm is limited to one reason for refusal based on a policy which is expressly out of date, in a plan which does not address current housing needs, and the failure to progress the Part 2 plan which was promised, with specifically a further Green Wedge means the harm arising from the conflict with CP18 should be given very limited weight. 
(x) The proposal ensures retention of a 300m wide gap, significantly in the wide open area to the west of the site.
(xi) A large part of the site, especially on the northern and western side contains extensive areas of open space. 
(xii) The site is surrounded on all four sides by built development, which is highly unusual: there is no risk of precedent.  
(xiii) This proposal will not cut off the Wedge as in the case of the site at the Hollow.
(xiv) Unlike the Acorn Way appeal this is not building on the nearest bit of the gap to the people in the main part of the city of Derby. 
(xv) That open gap which will be retained and reinforced with a well-defined strong boundary of Acorn Way.
(xvi) The new buffer planting will provide a new strong boundary on the new eastern edge of the gap.
(xvii) The benefits clearly outweigh the harm.
(xviii) The overall balance clearly favours the proposal against the ‘flat balance’ of the statutory test under Section 38(6) PCPA 2004. 
(xix) The case in favour of granting planning permission under the tilted balance is overwhelming. 
(xx) The DP contains the presumption. So if the presumption applies then the proposal accords with the DP. 
(xxi) The proposal plainly accords with the DP.

6. This is development which complies with the DP and should not have been delayed. Permission plainly should have been granted. 

7. In addition, the Council has fundamentally misunderstood and misapplied the NPPF and the case law which supports it. They have singularly failed to understand or recognise that in the context of this case, where it is agreed CP18 is one of the two most important policies for determining the application, the policy is deemed out of date because of the lack of 5YS.

8. Neither in his short proof or his oral evidence did Cllr Holmes demonstrate any understanding of this. Indeed, quite the reverse, he refused to accept it was out-of-date despite being walked through each part of paragraph 11d and footnote 7 of the NPPF. 

9. The other councillors demonstrate the same misunderstanding of the NPPF.

10. It will undermine the professional officers of the Council if costs are not awarded. 

11. If the Council evade costs, the councillors will feel emboldened to just keep doing this again.

12. Costs might also finally make them realise their need to produce and adopt an up-to-date plan. 

13. This is a classic case of a proposal which simply should not have been refused. It brings the planning system and the professionalism and objectivity of the system into disrupt. This is the very type of case where full costs should be awarded. 
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